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On 19 March 2021 and 16 April 2021, Mr. Tony Nguyen - Founding Partner of EPLegal, attended 2
Weekly Talkshows of VIArb on "Case Strategies for International Arbitration" and "Witness Strategies and
Preparation in International Arbitration" as one of the main speakers. 

The Talkshow concentrated introducing strategies to prepare for an arbitration case from the early
stages. Speakers also shared their knowledge on bifurcation and the determination on preliminary issues.

Regarding the Witness Strategies in International Arbitration, speakers described elements for witness
evidence, such as techniques for interviewing witnesses and preparing witness statements; preparing the
witness for direct examination and cross-examination; etc. 
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ONLINE DISPUTE SETTLEMENT 

AND INTRODUCTION OF 

ONLINE MEDIATION PLATFORM

On 30 March 2021, Mr. Tony Nguyen,
attended a webinar on "Online dispute
resolution and the Introduction of
Online mediation platform" hosted by
VIAC and VMC as one of the main
speakers. 

The webinar emphasized the trend of
using online dispute resolution in the
phase of digital transformation. At the
same time, the webinar also
introduced a new online mediation
platform developed by VMC that is
more cost-and-time saving based on
the application of technology and
digital.

EVENTS RECAP

W E B I N A R :  C O M M E R C I A L
M E D I A T I O N  I N  V I E T N A M

On 10 March 2021, Mr. Tony Nguyen,
attended a webinar on "Commercial
mediation in Vietnam: How long does it
take to develop?" hosted by VIAC and VMC
as one of the main speakers. 



The International Commercial Arbitration
Moot 2021 (ICA Moot 2021) is a national
competition hosted by the Legal Research
& Advisory Club, belonging to University
of Economics and Law, VNU - HCMC.

The competition is held with academic
content about International Commercial
Arbitration, International Commercial Law
(Convention on Contracts for the
International Sale of Goods)

EPLegal has been supporting ICA's
activities since the very first days by
motivating and sharing our experiences to
the participants as well as law students. 

For the latest news about the ICA Moot
2021, please visit:
https://www.facebook.com/ica.moot. 

ARBITRATION FROM ASIA

PERSPECTIVE - CURRENT

SCENARIO AND FUTURE

PROSPECTS 

On 7 May 2021, Mr. Tony Nguyen, is
honored to be the representative of
Vietnam attending a webinar called
"Arbitration from Asia perspective -
Current scenario and future prospects". 

The webinar includes 5 representatives
of 5 countries and territories in Asia:
Singapore, Hong Kong, Malaysia, India
and Vietnam. The webinar is about the
recent notable precedents and
arbitration cases, as well as the
development trend of of arbitration in
the coming years. 

For registration, please visit at:
https://forms.gle/iBbe722PNc4uqN9E7

T H E  I N T E R N A T I O N A L
C O M M E R C I A L  A R B I T R A T I O N
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UPCOMING EVENTS
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Precedent No. 40/2021/AL on recognition
of actual conversion of land use rights;
Precedent No. 41/2021/AL on termination
of actual marriage;
Precedent No. 42/2021/AL on the right of
consumers to choose the Court to settle
disputes in case the model contract has an
arbitration agreement;
Precedent No. 43/2021/AL on the validity
of the mortgage contract in case the
collateral is real estate which is transferred
to the mortgagor by another party but has
not yet paid to the seller in full.

On 12 March 2021, Supreme People’s Court
issued the Decision No. 42/QD-CA to
announce four more precedents. They will be
applied in legal proceeding from 15 April 2021,
namely:

LEGAL UPDATES

FOUR MORE PRECEDENTS

ARE OFFICIALLY APPLIED 

The Government issued Decree No. 15/2021/ND-
CP on Elaborating certain regulations on
construction projects management. 

The Government encourages the Application of
BIM and digital technology solutions in
construction and operations management
activities.  The Energy Efficiency Buildings,
Resource Efficiency Buildings and Green
Buildings are also encouraged. 

The Decree supplements specific provisions on
the application of foreign standards; basic
standards; new materials and technologies in
construction activities. Accordingly, the
application of such standards, materials and
technologies shall be compatible and consistent
with relevant standards and be compliance with
national technical regulations.

Decree 15/2021/ND-CP takes effect as of March
3, 2021. 

DECREE 15/2021/ND-CP
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On 19 March 2021, the Government issued
Decree No. 21/2021/ND-CP on Regulating
the implementation of the Civil Code on
security for the performance of obligations. 

Decree 21/2021 stipulates detailed provisions
on the application of legal provisions on
obligation performance in each specific case.

Regarding the countervailing effect of
security measures against third parties,
Decree 21/2021 specifies 05 cases in which
security measures become effective against
third parties while such provision is only
specified generally under the Civil Code 2015
and Decree 163/2006 on secured
transactions. 

Chapter II of the Decree is a detailed
guidance on collateral under the Civil Code
2015. Compared with the provisions of Civil
Code 2015, this Decree specifies types of
assets used in security measures. Notably,
provisions on land use rights, assets attached
to land, property created from surface rights,
usability rights, and property rights arising
from the contract, etc have been officially
included in Decree 21 instead of being
scattered in some circulars and joint
circulars as before.

Decree 21/2021/ND-CP takes effect as of
15/5/2021

DECREE NO. 21/2021/ND-CP
SUBMITTING PDP8 TO THE

PRIME MINISTER 

At the Government's regular press conference
on 31 March 2021, the Deputy Minister of
Ministry of Industry and Trade announced
that PDP8 has been submitted to the Prime
Minister for approval.

PDP8 forecasts that the total installed
capacity of power projects will nearly triple,
from 102.1GW in 2025 to 276.6GW in 2045,
and the transmission direction will gradually
shift from North-South to South Central
Coast - North.

According to the plan, the proportion of
hydroelectricity will gradually decrease as its
potential has fully exploited. Therefore, the
power source structure will develop in the
direction of prioritizing the development of
renewable energy, while gradually reducing
the proportion of coal-fired power in
accordance with Vietnam's commitments with
the international community to prevent the
risk of climate change.

The PDP8 also provides a list of important
national projects and prioritized investment
projects in the power sector. As for
renewables and new energies, PDP8 only
gives the total capacity expected for further
development and spatial distribution by
region without naming specific projects. The
process of selecting specific projects will be
reviewed, studied and included in the Plan
Implementing PDP8 as well as submitted to
the Prime Minister for approval.
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On 26 March 2021, the Government issued
Decree No. 28/2021/ND-CP regulating the
financial management mechanism for  Public -
Private Partnership (PPP) Investment Projects. 

According to Decree 28/2021, conditions for
bond issuance of PPP Project Enterprises are
regulated in a strict direction and minimizing
risks for investors when buying bonds.
Accordingly, PPP Project Enterprises are only
allowed to issue privately placed non-
convertible bonds and privately placed bonds
without warrants attached after signing the PPP
project contract. The issuance of bond shall 
 comply with the provisions of the PPP Law; the
laws on offering and trading privately placed
corporate bonds on the domestic market and
offering corporate bonds to the international
market. 

Decree 28/2021 specifies the principle of cash
flow in PPP project's financial plan as after-tax
cash flow. With this provision, the project costs
(tax costs) will be fully reflected, thus, ensuring
the consistency in the preparation of financial
plan for PPP projects.

Decree 28/2021 also abolishes regulation on the
ceiling rate of loan interest stipulated in
previous legal documents. This ensures that the
loan interest rate is asymptotic to the actual
rate on the credit market and reflects
accurately investment costs.

Decree 28/2021/ND-CP takes effect as of
26/3/2021.

On 11 March 2021, the Government issued Decree
No.18/2021/ND-CP amending and
supplementing a number of articles in Decree
No.134/2016/ND-CP guiding the Law on export
and import duties. 

Decree 18/2021 has amended and supplemented
21 issues in Decree 134/2016/ND-CP ("Decree
134"), in order to solve problems arising from
practical activities of import and export
enterprises. In particular, a number of notable
amendments and supplements include:
Specifying the application of tax policies to in-
land export and import goods for each case so
that customs authorities and enterprises could
compare to implement. Previously, Decree 134
did not specify such regulation. 

Decree 18/2021 also expand subjects enjoying
tax exemption to create favorable conditions for
people to participate in import and export
activities, which are amending and
supplementing the basis for determining tax
exemption for goods imported for processing or
manufacturing of export products; abolishing tax
exemption procedures after completing customs
procedures for imported goods which directly
support for national security and defense.

Decree 18/2021 also amends tax-exemption
quotas for gifts, presents of foreign
organizations and individuals for Vietnamese
agencies and organizations which are funded by
the State budget in accordance with laws on
budget; gifts, presents for humanitarian and
charity purposes.

 Decree 18/2021  takes effect from 25/4/2021.

DECREE NO. 28/2021/ND-CP DECREE NO. 18/2021/ND-CP
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This article provides a brief explanation of the

principles of costs allocation in arbitration from

English law and Vietnamese law perspective, which

will help the tribunals and parties determine or

submit their costs allocation in these respective

jurisdictions. It also gives a brief introduction of

interests in arbitration from a comparative

perspective.

1. What costs shall be allocated?

Under Section 59 of the Arbitration Act 1996 the

costs include the following: (a) the arbitrators’ fees

and expenses, (b) the fees and expenses of any

arbitral institution concerned, and (c) the legal or

other costs of the parties.

In practice, the following costs are well-established

in international arbitration [1]:

(a) The fees of the arbitration tribunal (“Tribunal”)

and, in institutional arbitration, the fee and

disbursements payable to the institute which

administrates the arbitral proceedings (normally be

fixed and stated by the arbitral institute);

(b) The reasonable travel and other expenses

incurred by the arbitrators;

(c) The reasonable costs of expert advice and other

assistance (e.g. translation, court reporting) required

by the arbitral tribunal;

(d) The reasonable travel and other expenses of

witnesses to the extent such expenses are approved

by the arbitral tribunal;

(e) The reasonable legal and other costs incurred by

the parties in relation to the arbitration;

(f) Any fees and expenses of the appointing

authority at the request of the parties.

There has been a discussion on whether the

overhead costs of the parties (e.g. in-house counsels

and witnesses) participating in the arbitration

process should be counted as costs in arbitration,   

COSTS AND INTERESTS OF ARBITRATION: AN ENGLISH
LAWS PERSPECTIVE WITH REFERENCE TO VIETNAM

BY TONY NGUYEN - SR PARTNER OF EPLEGAL 

but rarely the parties submit these costs to the
tothe tribunal for allocation. The main focus is
usually on the legal fees (such as fees for the delay,
quantum and legal expert advice) spent by the
parties, as in the majority of cases the parties are
not in agreement on this when the quantum of the
costs are inter-played with the allocation of costs
principles.

The Vietnamese Law on Commercial Arbitration
(the “LCA”) only provides a restrictive definition for
arbitration fees (but not necessarily costs) which
include the following [2]:
a) Remuneration and travel and other expenses for
arbitrators;
b) Fees for expert consultation and other
assistance at the request of the Tribunal;
c) Administrative charges;
d) Fees for appointment of the arbitrator (paid to
the appointing authority) in ad-hoc arbitration at
the request of the disputing parties;
e) Charges for use of other services provided by
the arbitral centre.

Legal fees and fees for other professional advice
(such as technical/legal expert) engaged by the
parties normally form the biggest portion in the
costs of international arbitration. Unfortunately,
the LCA provides no references to legal fees and
other professional fees engaged by the parties (but
not necessarily at the request of the Tribunal). This
is a critical gap in the LCA that needs to be fulfilled
in future developments.

Despite the above doctrinal gap, practices in
Vietnam Arbitration Centre (“VIAC”), the largest
arbitral institution in Vietnam, indicate that VIAC
arbitrators generally accept that principles
applicable for arbitration fees as defined by the
LCA can also apply to the legal fees and fees for
experts appointed by the parties.

[1] See for example UNCITRAL Rules (2013) Article 40. [2] Article 34 LCA
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2. General principles of costs allocation

From the English law perspective, the Tribunal has

full discretionary power to decide on costs as they

see fit. Unless otherwise stated, the costs shall be

determined on a standard basis. The Civil Procedural

Rules (the equivalence to Vietnam’s Civil Procedural

Code) interpreted the term “standard basis” as

follows:

(a)The Tribunal only allow costs that are

proportionate with the reported issues. Any costs

that are disproportionate with the amount claimed

shall be waived or reduced even if such costs are

reasonable or necessary; and

(b)  If there are doubts regarding whether the costs

incurred are reasonably and adequately or even

whether such claims are reasonable and

proportionate with the matter or not, the Tribunal

shall consider in favour of the paying party. 

3. Exceptions

The following matters will allow the Tribunal to

depart from applying the general principles and

instead exercise its discretionary power to allocate

costs on an indemnity basis:

(a)The Claimant overinflates the amount claimed; 

(b) Unacceptable conduct by either party; 

(c)The successful party has lost on a distinct issue

that is time-consuming; 

(d) Sealed envelope offers or otherwise referred to as

the Part 36 offer. This means that if the successful

party refused an offer that is equal to or more than

the monies awarded to him, any costs incurred from

the time the offer is put forth onwards shall be borne

by the Claimant.

Where the fees are assessed on an indemnity basis,

the Tribunal would only consider the reasonableness

instead of proportionality. Besides, where there are

doubts on whether the costs have reasonably

incurred or not, the Tribunal will consider in favour

of the payee. 

In both above-mentioned scenarios, the Tribunal

shall not allow any costs that are deemed

unreasonable.  

4. What if the parties had prior
agreements on costs?

Normally, the Tribunal will follow the parties’

agreement on costs allocation, but the Tribunal

will also consider any compulsory provisions that

may limit the parties’ freedom to enter into such

agreement. For example, under English laws, the

parties are only able to agree on who will bear

their costs after a dispute has arisen. Hence, if the

arbitration clause in the substantive contract

provides that each party are to be responsible for

their expenses, this agreement will not be valid.[3]

An important question in this regard is whether

the matter of costs allocation in arbitration is a

procedural issue (as opposed to a substantive one)

and shall be governed by the laws of the seat of

arbitration. If it is a matter of substance, then the

governing law of the substantive contract shall

apply to determine the costs issues. In recent SIAC

cases involving Vietnamese parties, though the

Vietnamese law may be regarded as the laws

governing the substantive contract, the Tribunals

tend to apply general principles of costs allocation

in international arbitration

In a recent ICC matter seated in Vietnam, the sole

arbitrator accepted reference to foreign

precedents to allocate the costs following a party’s

proposal, even though the seat of arbitration in

Vietnam. The LCA provides that the Tribunal has

the wide power to allocate costs, thus, the Tribunal

would base their reasoning on any reasonable

principles, unless the law of the seat of arbitration

has a mandatory provision to obstruct it. 

[3] Section 60 Arbitration Act 1996
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5. Interests

The consideration concerning whether the

calculation of the interest falls within either the

procedural or substantive law. In principle, once the

interests clause is clearly stated in the contract, it

would become the rights and obligation of both

parties to act, thus, such clause shall be governed by

the substantive law of the contract and mandatory

restrictions may apply to the determination of

interest.

Under English law, the parties are free to agree on

the powers of the Tribunal as regards the award of

interest, including whether simple or compound

interest is applicable.[4]

Under Vietnamese laws, interests may be capped by

the law.[5] Consider a SIAC case where the contract

provides that the violating party shall be obligated to

pay the late payment interests of 21%, and the

governing law of the substantive contract is

Vietnamese. The Tribunal found this agreement was

not in line with the Civil Code (the law of the seat), 

which does not allow penalty interest to go beyond

20% and adjusted the late payment interest to 20%

accordingly.

6. Conclusion

The principles of costs in international arbitration

are rather straightforward and logical ones. Since

there will be costs incurred throughout the

arbitration proceedings, such fees are to be allocated

amongst the parties and are recoverable on a

reasonable basis. In general, the unsuccessful party

shall bear the costs of the arbitration and legal (and

other associated) costs to the successful party.

However, the Tribunal have broad power, albeit on

justifiable grounds, to depart from this principle of

costs and to allocate costs as a tool to reflect the

parties conduct in the arbitration proceedings.

Concerning the interests, it is a matter of substantive

law and though the parties are free to agree on

interests, there may be restrictions under the

substantive law that will limit the parties autonomy. 

[4] Section 49 Arbitration Act 1996
[5] Article 357.2 and Article 468 Civil Code 2015
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