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EPLEGAL ATTENDED THE SEMINAR ON CHANGES IN LEGAL FRAMEWORK AND SOME 
INFLUENCES ON M&A MARKET IN VIETNAM  
 
On November 19th, 2020, Ms. Annie Ngo – Managing Partner of EPLegal – attended the seminar 
on “Changes in legal framework and some influences on M&A market in Vietnam”, which was co- 
organized by Vietnam International Arbitration Center (VIAC) and European Chamber of 
Commerce in Vietnam (Eurocham) 

The Seminar consisted of four sessions which mainly focused on the growth of M&A market in the 
context of the European 
Union Vietnam Free Trade 
Agreement (EVFTA); the 
new points of Vietnam legal 
framework and its impact 
on M&A transactions; and 
some notable legal points 
and facts of M&A 
transactions. Further, the 
seminar also concentrated 
on the legal risks of M&A 
transaction, factual situation 
and trend of resolving M&A 
disputes. 

EPLegal is honored to be the sponsor of this seminar to which drew a lot of attention of the 
practitioners in M&A practice and provided useful information of M&A transactions.  

EPLEGAL DONATED MONEY TO THE FAMILIES STRUGGLING DURING THE COVID-19 
CRISIS 
 

On 4 October 2020, EPLegal, 
together with 3 other firms having 
presence in Da Nang city, DIMAC 
Law Firm, SB Law and Hop Dang's 
Chambers, successfully raised 24 
million VND and donated the same to 
the poorest families in need during 
the Covid-19 crisis. The ceremony 
took place at the Danang Bar 
Association with the attendance by 
the Chairman of the Bar of Da Nang 
city, representative of the local 

authority and representatives of the donators. EPLegal hopes that this donation amount could 
partly help these families overcome their difficulties during the COVID-19 pandemic. 

EVENTS 
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MR. TONY NGUYEN – FOUNDING PARTNER OF EPLEGAL – SPOKE AT VIAC-VMC 
WEBINAR: THE AFTERSTORY OF SUCCESSFUL SETTLEMENT: VOLUNTARY AND 
COMPULSORY ENFORCEMENT 
 
On December 18, the webinar of 
the above topic was organized 
by VIAC and VMC. Mr. Tony 
Nguyen, founding parter of 
EPLegal, was one of the three 
panelists. 

This was the final webinar of the 
series of events about mediation 
held by VMC. Through the 
webinar, the speakers shared 
their views about a technical 
issue of post-mediation, yet 
crucially important for disputing 
parties.  

Mr. Tony Nguyen also shared 
his international perspective, in 
comparison with Vietnamese 
perspective, about the 
enforcement of mediation settlement agreement. 

OPENING CEREMONY OF VIETNAM INSTITUTE OF ARBITRATORS (VIARB) 

VIArb (Vietnam Institute of Arbitrators) is a non-profit training organization, founded by 7 highly-
qualified and well-versed practitioners in arbitration and alternative dispute resolutions (ADR) in 
Vietnam. Mr. Tony Nguyen, founding partner of EPLegal, was the mastermind and one of the 
founders of VIArb.  

For many years, the founders of VIArb 
have, separately and in conjunction 
with other institutions, conducted many 
activities to promote ADR in Vietnam 
such as organizing events, training 
courses and workshops about 
arbitration and ADR, arbitrating in 
moot courts, teaching arbitration and 
ADR at universities, for enterprises 
and lawyers, as well as researching 
and sharing knowledge about ADR. 
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However, they are fixated on organizing a comprehensive, professional and in-depth training for 
the ADR community in Vietnam, as Vietnam is rather left behind in the field of arbitration and 
ADR, Vietnamese lawyers, arbitrators and mediators have little chance to approach the common 
practice of international commercial dispute settlement. With that vision, on May 28, 2020, VIArb 
was founded with the goal of introducing training programs about arbitration and ADR for current 
and future arbitration and ADR practitioners in Vietnam. 

VIArb is proud to be the first 
professional arbitration 
training organization in 
Vietnam, with training 
programs created by the 
Editorial Board on the basis 
of the most advanced training 
programs in the world by 
CIArb, SIAC and ICC, as well 
as the combined knowledge 
and practices of international 
and Vietnamese arbitration. 
The lecturers of VIArb are 
both Vietnamese and 

international arbitrators with profound knowledge and practice in international arbitration, relevant 
international certificates in arbitration and ADR, and extensive experience in teaching and training 
arbitration and ADR in Vietnam and abroad. 

Promptly after the opening ceremony, VIArb organized its first training course in arbitration and 
international arbitration in Da Nang, Vietnam. Around 160 participants, mostly lawyers, have 
actively engaged in the course. After the course, participants will take an online examination and if 
passed, will receive the graduation certificate of the Introduction Course on Arbitration and 
International Arbitration. The participants can then attend the advanced course for advocates or 
arbitrators. 
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1. 2021 Arbitration Rules – ICC – International Chamber of Commerce  
 

On October 6, 2020, the Executive Board of the International Chamber of Commerce (ICC) 
approved the 2021 revised ICC Arbitration Rules and these Rules will come into force from 1 
January 2021 (“ICC Rules 2021”). Here are some of the new features and important changes in 
this new release.  

Multi-party arbitration case 

Article 7(1) The ICC 2017 Rules do not allow any other party 
to participate in the case after the arbitration / arbitration 
council (CFTT) has been established, unless there is the 
consent of all parties in lawsuit. Meanwhile, Article 7(5) of the 
2021 ICC Rules changed this matter and allowed any party to 
enter into the action ("Additional Contracting Party") (even 
after established arbitrator/contract) upon request of any 
existing party in the lawsuit, as long as the additional 
participant agrees with the appointment of arbitrator/ 
established the contract of action and agrees to the terms of 
reference. 

Combine multiple cases into one case 

Article 10(b) of the 2017 ICC Rules allows for consolidation of cases only when the arbitration 
requests are formulated on the basis of a joint and sole arbitration agreement between the parties. 
Article 10(c) ICC 2021 rules changed this matter and allowed consolidation of cases possible even 
if arbitration requests were not formed on the basis of the same arbitration agreement, as long as 
the lawsuit has the same disputing parties, arising from the same legal relationship and the ICC 
Court finds that the arbitration agreements are similar. 

Avoid conflicts of interest 

Article 11.7 The ICC Rules 2021 provide that parties participating in arbitral proceedings have an 
obligation to notify the existence and identity of any party sponsoring claims and have an interest 
in the outcome of the case. sue that referee. This helps the arbitrators in the contract to determine 
whether there is any conflict of interest that may arise with those sponsors or not. 

In addition, Article 17(1) of the ICC Rules also requires the parties to send notice if there is any 
change in regard to their legal representatives. At the same time, Article 17(2) ICC Rules 2021 
authorizes the ICC to take necessary measures to avoid any conflict of interest caused by the 
change of the legal representative mentioned above. 

About the designation of the transaction agreement 

Article 12(9) The ICC Rules 2021 allows the ICC Court, in exceptional cases, to appoint members 
of the ICC regardless of whether the parties have agreed on how to establish an arbitration 

LEGAL UPDATES 
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agreement in the arbitration agreement. This appointment is intended to avoid the risk of the 
contract of unequal treatment of the parties as well as to avoid injustices that could affect the 
validity of the arbitral award. 

Simplified procedure 

Article 30 and Annex VI The ICC Rules 2021 expands the application of the simplified procedure, 
whereby lawsuits with a value not exceeding US $ 3 million are resolved by reductive procedure 
(previously in for 2017 version, the threshold for applying the shortened procedure is no more than 
2 million US dollars). 

Conduct a hearing from a distance 

Article 26 (1) ICC Rules 2021 allow the ICC, after 
consulting the parties, to decide to hold a hearing 
session remotely via video conference or other 
suitable means. other suitable. This is a new 
regulation that has important implications in the 
complicated situation of COVID-19 epidemic in 
the world today. 

Additional arbitral awards 

Article 36 (3) ICC Rules 2021 allow any party to the proceeding, within 30 days of receipt of the 
award, to file an application with the ICC Secretariat to seek additional rulings on Complaints were 
raised during the arbitration process but have not been resolved / decided by the Council. 

In general, the 2021 version introduces important amendments to improve the efficiency, flexibility 
and transparency of arbitration proceedings at ICC than in 2017. It reflects the requirements, 
changes in accordance with the evolution of the COVID-19 epidemic and arbitration dispute 
settlement activities in a new normal state that many other international arbitration centers such as 
LCIA, SIAC have previously updated. 

2. Resolution No. 02/2020/NQ-HDTP of the Supreme People’s Court guiding the 
application of interim measures of the Civil Procedural Code taking effect from 1 
Dec 2020  

The Supreme People's Court has issued Resolution No. 02/2020/NQ-HDTP guiding the 
application of a number of provisions on interim measures of the Civil Procedure Code.  

Compared to Resolution No. 02/2005/NQ-HDTP, Resolution 02/2020 has the following three 
important points.  

Firstly, regarding measures of prohibition from exit against obligors under Article 128 of the Civil 
Procedure Code, this measure shall be applied when two below conditions are satisfied:  

(i) The obligor subject to the measure of prohibition from exit is the party who is being asked by 
the Court to perform their obligations;  

(ii) Their exit affects the resolution of the case, the interests of the State, the legitimate rights and 
interests of other agencies, organizations or individuals or to secure the enforcement of decisions.  
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For foreigners, the Court shall apply measures of suspension from exit, extension of suspension 
from exit, clearance of suspension from exit according to Articles 28 and 29 of the Law on Entry, 
exit, transit, and residence of foreigners in Vietnam.  

Secondly, regarding measures of distraint of disputed properties under Article 120 of the Civil 
Procedure Code, this measure shall be applied when the following conditions are satisfied:  

(i) The disputed property is the object of the dispute that the Court is adjudicating;  

(ii) There are documents and evidence proving that the disputing property’s owner commits an act 
of disposing or destroying such property.  

Thirdly, the Courts may apply, modify or cancel interim measures before the opening of the court 
hearing or during the hearing within a separate decision and included in the judgment.  

This Resolution takes effect on December 1, 2020. It is expected to serve as an effective tool to 
enforce the obligee’s contractual rights in court and arbitration proceedings. 

3. Labor Code 2019 taking effect on January 1, 2021 
 

On November 20, 2019, the 
National Assembly ratified 
the Labour Law. Notabale 
changes of the Law are as 
follow: 

First, labour contracts must 
be one of the following two 
categories (new regulations 
no longer provide for 
seasonal labor contracts): 

(1) An indefinite term 
labor contract is a contract in which the two parties do not determine the term and the time of 
termination of the contract; 

(2) Definite term labor contract is a contract in which the two parties define the term, the time of 
termination of the validity of the contract within a period not exceeding 36 months from the 
effective date of the contract. 

Second, probation is not applied to employees who sign labor contracts with a term of less than 
01 month (currently, if working under seasonal labor contracts, they do not have to be probed); 

Third, the employees have the right to unilaterally terminate the labor contract without any reason; 

Forth, a labor contract is entered into via electronic means in the form of a data message in 
accordance with the Law on Electronic Transactions as valid as a written labor contract. 

This Labour law 2019 shall come into effect on January 1, 2021.  

4. Decree 145/2020/NĐ-CP detailing and guiding the implementation of a number of 
articles of the Labor Code on labor conditions and labor relations 
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On December 14, 2020, the Government issued Decree 145/2020/ND-CP guiding the 2019 
Labor Code on working conditions and labor relations. 

Accordingly, when an employee working in a particular industry or job unilaterally terminates the 
labor contract or the employer unilaterally terminates the labor contract for these employees, the 
notice period is as follows: 

- At least 120 days for an indefinite term or a fixed term labor contract of 12 months or more; 

- At least equal to a quarter of the term of a labor contract for a labor contract with a term of less 
than 12 months. 

In which, specific industries, occupations and jobs include: 

- Aircraft crew members; aircraft maintenance technical staff, aviation repair personnel, flight 
dispatchers and operators; 

- Enterprise managers in accordance with the Law on Enterprises; Law on management and use 
of state capital to invest in production and business in enterprises; 

- Crew members working on Vietnamese ships operating abroad; seafarers hired by Vietnamese 
enterprises to work on board a foreign seagoing vessel; 

- Other cases as provided by law. 

This Decree shall come into effect on February 01, 2021.  

5. Law on Securities taking effect on February 1, 2021 

On November 26, 2019, the National Assembly ratified the Securities Law. One of the notabale 
changes of the Law is more prohibitive provisions on the activities and market of securities, 
specifically: 

(1) Using one or more trading 
accounts of oneself or that of 
another person to buy or sell 
securities in order to create 
artificial supply and demand; 

(2) Using customers’ accounts and 
assets without being entrusted by 
the customer or against the law or 
abusing the credit to appropriate 
customers’ assets; 

(3) Lending another person an 
account to trade securities, taking 
the name of securities ownership 
on behalf of another person, leading to the behavior of securities price manipulation.  

The Law also strictly regulate the conditions for a joint stock company to make the Initial Public 
Offering (IPO), for example: 
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(1) The amount of charter capital contributed at the time of offering registration is from 30 
billion VND or more, calculated according to the value recorded on the accounting books 
(currently from 10 billion VND or more); 

(2) The business operation of 2 consecutive years immediately preceding the year of 
registration for offering must be profitable, and at the same time no accumulated loss up 
to the year of registration for offering; 

(3) At least 15% of the voting shares must be sold to at least 100 investors who are not major 
shareholders (if the issuer's charter capital is VND 1,000 billion or more, the minimum 
percentage 10%); etc. 

This Law on securities shall come into effect on February 01, 2021.  
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Investor-State Dispute Settlement under 2019 Law on PPP and 
investment treaties to which Vietnam is a party 

 

Vietnam’s Law on PPP, adopted on 18 June 2020, governs the partnership between investors and 
the Vietnamese government in investment projects. At around the same time, Vietnam ratified the 
EU-Vietnam Investment Protection Agreement (EVIPA) and the Regional Comprehensive 
Economic Partnership (RCEP). These treaties also govern Vietnam’s commitments to protect 
foreign investment and foreign investors, as well as the investor-state dispute settlement (ISDS). 
This legal analysis will examine what mechanisms, under the Law on PPP a  nd investment 
treaties to which Vietnam is a party, are available for foreign investors to settle disputes with 
Vietnamese government, and what the investors should be mindful in the dispute settlement 
process.  

Article 97.1 of the Law on PPP provides the general principle that disputes between the state 
agencies and investors in a PPP project, or between investors and contractors may be settled 
through negotiation, mediation, arbitration or courts. Article 97.3 then provides specifically that 
“disputes between competent authorities, contracting authorities and foreign investors or PPP 
project enterprises established by foreign investors shall be settled at Vietnamese arbitration or 
Vietnamese courts, unless otherwise agreed under PPP contracts or treaties to which the Socialist 
Republic of Vietnam is a member.” 

Although this provision limits the dispute settlement mechanism to Vietnamese arbitration and 
Vietnamese courts, it leaves room for two important exceptions: the parties’ agreement under the 
PPP contract and treaties to which Vietnam is a member. Regarding the first exception, pursuant 
to Article 97.5 of the Law on PPP, a dispute settled by arbitration under a PPP contract will be 
considered a commercial dispute and is subject to the provisions about enforcement of foreign 
arbitral awards.  

Regarding the second exception, foreign investors can bring disputes with the Vietnamese 
government to the dispute settlement mechanisms provided under investment treaties to which 
Vietnam is a party. Currently Vietnam is a member of the CPTPP, the EVIPA (not yet in force), the 
Vietnam-EAEU (Eurasia Economic Union) FTA, the RCEP (not yet in force), investment 

LEGAL ANALYSIS 
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agreements under the ASEAN framework1 and other 62 bilateral investment treaties (BITs).2 Of 
these treaties, only the RCEP does not have provisions for ISDS. All other treaties provide for 
ISDS at various forums. For example, the CPTPP and EVIPA provide that investor-state disputes 
can be brought to arbitration under ICSID Arbitration Rules (not applicable to Vietnam as it is not a 
party to the ICSID Convention), ICSID Additional Facility Rules (applicable if the investor’s home 
state is a contracting party of the ICSID Convention), or UNCITRAL Arbitration Rules. Many of the 
above investment treaties also provide for mediation at any time during the dispute settlement 
process. Given the broad network of investment treaties that Vietnam is a member and the 
diversity of options, foreign investors are not necessarily restricted to Vietnamese courts and 
Vietnamese arbitration under Article 97.3 of the Law on PPP, provided that their home states are 
also parties to such treaties. 

However, several issues remain unsolved in the Law on PPP. Firstly, PPP investors under the 
Law on PPP are defined as “an independent legal entity established under provisions of law, or 
established by entering into partnership amongst multiple legal entities involved in PPP 
investments”. Consequently, investors under the Law on PPP do not include individuals. 
Meanwhile, investment treaties to which Vietnam is a member recognize both legal entities and 
natural persons as investors. To overcome this conflict, investors being persons could instead 
invoke the Law on Investment. Under the Law on Investment, “foreign investor means an 
individual holding a foreign nationality or an organization established under foreign laws who 
makes investment in Vietnam.” 

The second issue is the definition of “contracting authorities” under the Law on PPP. According to 
Article 5 of the Law on PPP, PPP contracting authorities may include not only competent 
authorities3 but also “entities and units authorized by competent authorities to sign contracts”.4 
These entities may not be state agencies under Vietnamese law. However, ISDS under 
investment treaties to which Vietnam is a member only applies to disputes between foreign 
investors and Vietnam as a state. Therefore, in order to invoke ISDS under such treaties, the 
investors may have to prove that the contracting authorities represent the state of Vietnam – by 
proving that they are under effective control and direction of Vietnam’s competent authorities. 

In conclusion, with the new Law on PPP, Law on Investment and the investment treaties that 
Vietnam conclude recently, foreign investors enjoy a wide range of choice for dispute settlement 
with the government. As dispute settlement is one of the key considerations of foreign investors in 
doing business, it is hoped that Vietnam will receive more foreign investment and regulate the 
activities of foreign investors more effectively. 

(Ms) Ton Nu Thanh Binh 

  

  

 
1 For example, ASEAN - Hong Kong, China SAR Investment Agreement (2017),  
2 https://investmentpolicy.unctad.org/international-investment-agreements/countries/229/viet-nam  
3 Law on PPP, Article 5.1. 
4 Law on PPP, Article 5.2. 

https://investmentpolicy.unctad.org/international-investment-agreements/countries/229/viet-nam
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